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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: McMULLEN VS. HOGGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BRYAN HOGGE 
* TENTATIVE RULING: * 
 

The demurrer by defendant Bryan Hogge (“Mr. Hogge”) to the First Amended Complaint 
(“FAC”), is overruled as to the second cause of action and sustained as to the fourth 
cause of action. Any amended complaint shall be filed and served on or before August 12, 
2021. 
 
Meet and Confer 

Parties dispute whether good faith efforts were made by defendant to timely meet and 
confer such that he qualified for an automatic extension of time to respond to the FAC. (Code 
Civ. Proc., § 430.41 (a)(2) [“the demurring party shall not be subject to default during the period 
of the extension”].) No default was taken during the relevant time period. The issue is therefore 
immaterial to the present demurrer. While the Court agrees that the meet and confer efforts 
were insufficient in that Mr. Hogge’s counsel did not raise all issues he later included in the 
demurrer, the Court observes that a substantive ruling on the demurrer will both serve judicial 
economy and the parties’ interests in preparing for the upcoming settlement conference. 
Accordingly, this ruling addresses the merits.  
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Background 

Mr. Hogge, a real estate broker, acquired residential real estate in Byron, California 
with seller financing from Christopher Derek McMullen (“Mr. McMullen” or “Plaintiff”). (FAC, ¶4.) 
Mr. Hogge listed the property in 2014, marketed it, and secured buyers, Michael and Dina 
DiVincent. The DiVincents made at least one offer to Mr. Hogge for the property on terms 
that explicitly included the property’s solar system. However, since the DiVincents needed seller 
financing, which Mr. Hogge could not provide, Mr. Hogge transferred the property to 
Mr. McMullen in order to make the sale. (FAC, ¶¶5-6.) Incident to that transaction, on January 6, 
2015, Mr. Hogge sent Mr. McMullen a personal guarantee promising to deliver the property 
free from any damage to fixtures. (FAC, ¶7.) Mr. Hogge transferred the deed for the property to 
Mr. McMullen on February 12, 2015. The next day, Mr. McMullen accepted the DiVincents’ offer 
to purchase and an escrow period ensued, scheduled to close in April. (FAC, ¶8.) 

Shortly thereafter, Mr. McMullen learned that portions of the solar system at the property 
had been removed between February 12 and February 23, 2015, rendering the system 
inoperable. (FAC, ¶9.) Mr. Hogge, who was responsible for the removal, used the solar 
equipment that had been removed at his new residence. (FAC, ¶10.) In order to close escrow 
with the DiVincents, Mr. McMullen was forced to agree to replace the solar system at his 
expense. (FAC, ¶11.) Mr. McMullen subsequently learned of missing permits related to the 
system. (FAC, ¶12.) In October 2017, a newly installed system was operational, after the 
DiVincents had incurred significant increased energy expenses. (FAC, ¶¶12-13.)  

Mr. McMullen brought suit on February 9, 2018 against Mr. Hogge for removal of the 
system, the increased energy costs, problems with permits, etc. (See FAC, ¶12.) In June 2018 
the DiVincents filed suit and petitioned the Court to enforce the arbitration clause in their 
purchase agreement with Mr. McMullen. (FAC, ¶13.) The actions were consolidated and the 
DiVincents and Mr. McMullen settled their dispute in January 2020. (FAC, ¶14.)  

On April 28, 2021, Mr. McMullen filed a First Amended Complaint against Mr. Hogge, 
alleging four causes of action: (1) Negligence; (2) Breach of Contract; (3) Trespass; and (4) 
Intentional Interference with Contract. 

Mr. Hogge generally demurs to the second cause of action pursuant to Code of Civil 
Procedure, § 430.10 (e). He argues two bases: the statute of frauds (Civil Code § 1624(a)(3)), 
and the statute of limitations for breach of an oral contract (Code Civ. Proc., § 339). While he 
cites to subdivision (f) concerning uncertainty, he does not argue the point. (See Cal Rules of 
Court, Rule 3.1113(a) [Where a demurring party provides no supporting argument or authority 
for one of the stated grounds, that basis is waived.]) Mr. Hogge also generally demurs to the 
fourth cause of action on statute of limitations grounds.  

Plaintiff opposes the demurrer. 

Discussion 

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. 
Stone (1986) 178 Cal.App.3d 10, 20.) A court assessing a demurrer accepts as true the facts 
pleaded in the complaint, but rejects contentions, deductions and conclusions of fact or law. 
(Blank v. Kirwan (1985) 39 Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 
962, 966–967.) The grounds for a demurrer must appear on the face of the challenged pleading, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   36 
HEARING DATE:   08/02/21 

 
 

- 3 - 

or from matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) Leave to amend is 
allowed with “great liberality.” (Aubry, supra, 2 Cal.4th at 970-971.) 

Second Cause of Action for Breach 

Mr. Hogge challenges the cause of action based on the statute of frauds. Civil Code 
§ 1624 provides that certain contracts are invalid “unless they, or some note or memorandum, 
are in writing and subscribed by the party to be charged or by the party’s agent.” The contracts 
covered by this section include agreements for the sale of real property. Parties dispute whether 
“sale” is equivalent to “transfer,” for the purposes of the statute, but this issue is not 
determinative.  

Assuming, arguendo, that the statute of frauds applies, McMullen has alleged a written 
agreement—the guarantee to deliver the property with its undamaged fixtures. Even where the 
meaning of the terms of a writing is unclear, where extrinsic evidence can clarify the terms with 
reasonable certainty and the evidence as a whole demonstrates parties intended to be bound, 
the writing will satisfy the statute. (Sterling v. Taylor (2007) 40 Cal. 4th 757, 771.) The allegation 
that such a written guarantee exists is sufficient to survive a demurrer on the basis of the statute 
of frauds.  

The allegation is also sufficient to bring the action, at least at this stage, outside the two 
year statute of limitations for oral contracts.  

The demurrer is overruled with respect to the second cause of action.  

Fourth Cause of Action 

Mr. Hogge demurs to the fourth cause of action based on the statute of limitations having 
expired. He contends the applicable statute of limitations is two years, as set forth in Code of 
Civil Procedure, section 339, subdivision 1. Plaintiff essentially concedes that the cause of 
action is time-barred if construed by its title, “Intentional Interference with Contract,” but argues 
that the gravamen of the cause of action is actually fraud, not intentional interference.  

The nature of the right sued upon or the principal purpose of the action, rather than the 
title or form, determines the applicable statute of limitations. (Bank of New York Mellon v. 
Citibank, N.A. (2017) 8 Cal.App.5th 935, 943.) 

The problem with plaintiff’s position is that that the cause of action, as stated, does not 
plead the elements of fraud, which requires: “(a) misrepresentation (false representation, 
concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., 
to induce reliance; (d) justifiable reliance; and (e) resulting damage.” (Engalla v. Permanente 
Medical Group, Inc. (1997) 15 Cal.4th 951, 974, internal quotation marks omitted.) Fraud must 
be pled specifically as to each of the elements. General and conclusory allegations do not 
suffice and the policy of liberal construction of the pleadings are not ordinarily invoked to sustain 
a cause of action for fraud. (Lazar v. Superior Court (1996) 12 Cal.4th 631, 645.)  

The demurrer is sustained as to the fourth cause of action, with leave to amend. If 
plaintiff has a cause of action for fraud, he may attempt to state it in his amended pleading. 
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 2.  TIME:  9:00   CASE#: MSC20-01056 
CASE NAME: SERRANO VS. WALNUT CREEK MUTUAL 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TERESA SERRANO 
* TENTATIVE RULING: * 
 
The motion is vacated.  This case was dismissed with prejudice on July 23, 2021. 
 

  

 3.  TIME:  9:00   CASE#: MSL09-09611 
CASE NAME: CAPITAL ONE VS. PACE 
HEARING ON MOTION TO SET ASIDE AND VACATE DEFAULT AND JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff has moved to set aside the default and default judgment due to Plaintiff’s counsel’s 
reasonable mistake regarding being unaware of Defendant’s valid fraud claim on this account.  
The motion is granted.  (Code Civ. Proc., § 473(b).)  This matter is dismissed with prejudice. 

 

  

 4.  TIME:  9:00   CASE#: MSL18-02806 
CASE NAME: BANK OF AMERICA VS. CARRANZA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TAMMY CARRANZA 
* TENTATIVE RULING: * 
 
Counsel Adrieannette Ciccone’s motion to be relieved as counsel for Defendant Tammy 
Carranza is granted. 

 

  

 5.  TIME:  9:00   CASE#: MSL19-08297 
CASE NAME: SHORNIKOV VS. LAKE ALHAMBRA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LAKE ALHAMBRA PROPERTY OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
The Court has thoroughly reviewed the pleadings and will issue its ruling after hearing further 
argument from the parties in the following areas: 

 
1) Evidence in support of two-year terms for members of the Board of Directors. 

 
2) Relevance of the General Ledger submitted by Plaintiff. 
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 6.  TIME:  9:00   CASE#: MSL20-01122 
CASE NAME: WELLS FARGO VS. BARBADILLO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 “[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
showing there is no defense to a cause of action.  (Code Civ. Proc., § 437c, subd. (a).)  That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’  (Code Civ. Proc., § 437c, subd. (p)(1).)  If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ”  (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
 
 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its common count claims.  
 
 “An account stated is an agreement, based on prior transactions between the parties, 
that the items of an account are true and that the balance struck is due and owing. [Citation.] 
…When a statement is rendered to a debtor and no reply is made in a reasonable time, the law 
implies an agreement that the account is correct as rendered. [Citation.]” (Maggio, Inc. v. Neal 
(1987) 196 Cal.App.3d 745, 752-753.) A claim for an account stated requires (1) that Defendant 
owed Plaintiff money from a previous financial transaction(s); (2) that Plaintiff and Defendant, by 
words or conduct, agreed that the amount stated in the account was the correct amount owed to 
Plaintiff; (3) that Defendant, by words or conduct, promised to pay the stated amount to Plaintiff; 
(4) that Defendant has not paid Plaintiff all of the amount owed under this account; and (5) the 
amount of money Defendant owes Plaintiff. (California Civil Jury Instructions No. 373; Trafton v. 
Youngblood (1968) 69 Cal.2d 17, 25.)  
 
 “Actions on accounts stated frequently arise from a series of transactions which also 
constitute an open book account.” (Maggio, Inc., supra, 196 Cal.App.3d 745, 753.) A claim for 
an open book account requires (1) that Plaintiff and Defendant had a financial transaction; 
(2) that Plaintiff kept an account of the debits and credits involved in the transaction; (3) that 
Defendant owes Plaintiff money on the account; and (4) the amount of money that Defendant 
owes Plaintiff. (California Civil Jury Instructions No. 372; Code of Civil Procedure § 337a.)  
The declaration of Mischele R. Boston shows that Defendant opened an account with Plaintiff. 
(Mischele R. Boston  Decl. ¶6, Plaintiff’s undisputed facts 1-3.) Mischele R. Boston ’s 
declaration also shows that Defendant received regular statements on the account. (Mischele R. 
Boston  Decl. ¶10 and ex. B, Plaintiff’s undisputed fact 4.) Mischele R. Boston ’s declaration 
shows that Defendant made charges and payments on the account for several years, but 
stopped making payments after June 28, 2018. (Mischele R. Boston  Decl. ¶¶10, 12, Plaintiff’s 
undisputed fact 6.) Mischele R. Boston  also states that she found no record of Defendant 
having disputed a charge, credit or the balance due on the account. (Mischele R. Boston  Decl. 
¶11, Plaintiff’s undisputed fact 5.) Finally, Mischele R. Boston ’s declaration shows that the 
current amount owed by Defendant is $13,775.71. (Mischele R. Boston  Decl. ¶¶12, 13 and ex. 
B, Plaintiff’s undisputed fact 6.) This evidence is sufficient for Plaintiff to shift the burden on its 
claims for open book account and account stated. 
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 Defendant has opposed the motion for summary judgment, seeking to invoke the 
arbitration clause in the credit agreement.  Plaintiff offered the credit agreement as an exhibit to 
the MSJ, and it provides: “Either you or the Bank may submit a Dispute to binding arbitration at 
any time notwithstanding that a lawsuit or other proceedings has been previously commenced.” 
[ Exhibit One to Complaint (Attached as Exhibit A to Motion for Summary Judgment – 
Paragraph (31)2]. 

 A Defendant may “elect to demur or move for summary judgment on the ground that the 
plaintiff has failed to exhaust arbitration remedies, …move for a stay of proceedings pending 
arbitration if defendant also moves to compel arbitration. Plaintiff may of course sue preliminarily 
to enforce its arbitration rights.” Charles J. Rounds Co. v. Joint Council of Teamsters No. 42 
(1971) 4 Cal.3d 888.  Defendant has failed to demur, move for summary judgment nor moved 
for a stay of proceedings.  However, the arbitration clause is clear, either party may “submit a 
Dispute to finding arbitration at any time notwithstanding a lawsuit or other proceeding has 
been commenced.”  (emphasis added). Therefore, Defendant’s opposition to Plaintiff’s motion 
for Summary Judgment is construed by this Court as a motion to stay proceedings and compel 
arbitration.  The motion for Summary Judgment is DENIED. This matter is STAYED to permit 
parties to submit this dispute to arbitration. 
 

  

 7.  TIME:  9:00   CASE#: MSL20-03165 
CASE NAME: ROD QUIGLEY VS. HANSON FAMILY TRUST 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY THOMAS H. HANSON, ALLISON W. HANSON 
* TENTATIVE RULING: * 
 
The unopposed motion for attorney’s fees is granted for the reasons cited in the moving papers.  
The Court has carefully reviewed the contract which includes the attorney’s fees provision and, 
as well, the Declaration of Katherine Wenger, and the detailed time records provided by 
Defendants.  The court finds that the rates charged and time spent by Defendant’s attorneys 
and paralegals were reasonable and appropriate. 

 

  

 8.  TIME:  9:00   CASE#: MSL20-03547 
CASE NAME: REVIVER FINANCIAL VS. HICKS 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSES AND FOR SANCTIONS 
FILED BY REVIVER FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
This unopposed motion is granted for the reasons cited in the moving papers.  Sanctions of 
$810.00 are awarded.  Defendant is ordered to respond to the form and special interrogatories 
and pay Plaintiff’s counsel sanctions within 30 days of notice of this order. 
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 9.  TIME:  9:00   CASE#: MSL20-04056 
CASE NAME: AGUILERA VS. WESTERN DENTAL 
HEARING ON MOTION TO COMPEL PLAINTIFF'S RESPONSES TO DISCOVERY 
FILED BY WESTERN DENTAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
This unopposed motion is granted for the reasons cited in the moving papers.  Sanctions of 
$814. are awarded.  Plaintiff is ordered to respond to the form and special interrogatories and 
pay Defendant’s counsel sanctions within 30 days of notice of this order. 

 

  

10.  TIME:  9:00   CASE#: MSL20-04976 
CASE NAME: WELLS FARGO VS. SCOTT 
HEARING ON MOTION TO VACATE DEFAULT AND DEFAULT JUDGMENT 
FILED BY TIGEST H. SCOTT 
* TENTATIVE RULING: * 
 
Parties are ordered to appear.  Defendant has filed a motion to vacate default and default 
judgment.  Defendant has failed to file a proof of service.  Plaintiff has submitted all paperwork 
necessary for court to sign default judgment. 

 

  

11.  TIME:  9:00   CASE#: MSL20-05073 
CASE NAME: CREDITORS ADJUSTMENT  VS.  BG RETAIL GROUP 
HEARING ON MOTION TO STRIKE DEFENDANT'S ANSWER 
FILED BY CREDITORS ADJUSTMENT BUREAU INC. 
* TENTATIVE RULING: * 
 
Parties ordered to appear.  Defendant is ordered to appear with counsel. 

 

  

12.  TIME:  9:00   CASE#: MSL20-05073 
CASE NAME: CREDITORS ADJUSTMENT  VS.  BG RETAIL GROUP 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties ordered to appear. 
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13.  TIME:  9:00   CASE#: MSL20-05073 
CASE NAME: CREDITORS ADJUSTMENT  VS.  BG RETAIL GROUP 
HEARING ON OSC RE: WHY COURT SHOULD NOT DISMISS CASE FOR PLAINTIFF'S 
FAILURE TO APPEAR 6/30/21 & PROSECUTE CASE 
* TENTATIVE RULING: * 
 
Parties ordered to appear. 

 

  

14.  TIME:  9:00   CASE#: MSL20-05073 
CASE NAME: CREDITORS ADJUSTMENT  VS.  BG RETAIL GROUP 
HEARING ON MOTION FOR STAY OF PROCEEDINGS 
FILED BY BG RETAIL GROUP, LLC 
* TENTATIVE RULING: * 
 
Parties ordered to appear.  Defendant BG Retail Group to provide proof of filing of bankruptcy to 
this court. 

 

  

15.  TIME:  9:00   CASE#: MSL20-06045 
CASE NAME: REGIONAL ACCEPTANCE VS. TIMMS 
HEARING ON APPLICATION FOR WRIT OF POSSESSION AFTER HEARING 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
This motion is vacated.  The case was dismissed without prejudice on July 14, 2021. 

 

  

16.  TIME:  9:00   CASE#: MSN21-1166 
CASE NAME: GUARANTEED RATE VS. SMITH 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY GUARANTEED RATE, INC. 
* TENTATIVE RULING: * 
 
This unopposed petition to confirm the final arbitration award is granted for the reasons cited in 
the moving papers. Judgment is entered against Leonard Smith pursuant to the Final Award in 
the total amount of $127,651.35, plus interest accruing at the rate of 10% until paid in full. 
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17.  TIME: 10:00   CASE#: MSL19-07909 
CASE NAME: CAVALRY SPV I  VS.  GARCIA 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


